Wilmot Zoning Board

Minutes April 27, 2010

Approved by the Zoning Board at the July 6th, 2010 meeting

Zoning Board Members Present:  Dick Dumais (Chairman), Charles Stewart (Vice Chairman), Lynn Walker, Pat Brown, Don Lucas, Linda Schmidt (Alternate) and Tracy Jordan (Secretary to the Board) Absent:

The meeting was called to order by Dick Dumais at 6:00PM.

1. ACCEPT MINUTES from March 16, 2010 as amended.  

Lynn second Pat all in favor

2. CORRESPONDENCE
Town and City

3. NEW BUSINESS
Zoning Board Chairman needs to be elected

Don Lucas made a motion to elect Dick Dumais as the Zoning Board Chairman, seconded by Pat Brown, all in favor.

Pat Brown – I would like to recuse myself from sitting on this hearing.  I am not a direct abutter but am very close.  I have been public about disapproval of the lot in the past and do not feel comfortable with being part of this hearing.

4. 6:15pm Public Hearing – Applicant, Scott’s Yard Care of New London is requesting a variance from Article #II Section V of the zoning ordinance to allow the sale of automobiles on the lot.  Located on subject property known as Map #11 Lot #44-1 at Ridgewood Drive and Route 11.  Owned by Scott’s Yard Care of New London, 29 Forest Acres Road, New London, NH 03257.
In accordance with the Wilmot ZBA’s Rules of Procedure, the prepared statement shall be read by the chairperson or vice-chairperson at the opening of all public hearings.

Before we begin this public hearing I would like to take a moment to read this prepared statement to provide a small amount of background about the Wilmot Zoning Board of Adjustment, and to introduce the members present here tonight.

Member of this board will listen to testimony, consider the fact and apply these provisions fairly.

The members present are:

Dick Dumais – Chairperson

Charles Stewart – Vice Chairperson

Lynn Walker – Board Member

Linda Schmidt – Alternate voting in place of Pat Brown

Don Lucas – Board Member

Each person offering testimony needs to do the following:

Each person who offers testimony must do so through the chairperson.  Each person offering testimony must state his/her name, address, and indicate whether he/she is a party to the case or an agent or counsel to the party to the case.

Those in favor of the applicant shall testify first.

Those opposed to the applicant shall testify second.

Those in favor shall be allowed to rebuttal testimony first.

Those opposed shall be allowed to rebuttal testimony second

Dick Dumais – Tracy Jordan how was this hearing noticed?  Tracy Jordan – It was posted in the Concord Monitor, Town Hall, Town Office, Post Office and mailed to abutters.

Dick Dumais – The application talks about the Notice of decision by the Planning Board dated 9-13-09.  Bob Stewart – That is a typo, it should be the Notice of decision by the Planning Board dated 9-17-04 meeting date 9-13-04. This is in couple of places in the application.  Dick Dumais – There are five places that it is incorrect throughout the application.  

Dick Dumais – Asked if everyone present had read the application.  All present had read the application.  Application not read to the public.  See attached application.  Dick Dumais – I asked that the applicant reviewed what was copied and sent to each member and you were set that these were correct?  Bob Stewart – Yes.  Dick Dumais – You mentioned that there was also supposed to be a plan.  Bob Stewart – I just wanted to make sure the Zoning Board saw the plan.   

Dick Dumais – Town council has asked us as a group to vote on whether we accept the application as complete.

Lynn Walker made a motion to accept the application as complete, seconded by Charles Stewart, all in favor.

Testimony in favor of the application
Robert Stewart Jr. work for RCS designs out of Bradford, NH representing Scott’s Yard Care of New London

Bob Stewart – Handed out the site plan.  I want to draw your attention to note #3 on the top of the plan dated 7/1/09 revised 2/5/10.  The note states: “Full retail and rental center to include: boats, 4 wheelers, snowmobiles, motorcycles, recreational vehicles etc. as well as autos, tractors, antiques, custom furniture, household items, sporting goods, shrubbery, trees, plants, vegetables and other nursery items, landscape timbers, hay, straw, cord wood, sand, gravel, bark mulch, loam, rocks, and other aggregates necessary for a healthy business.”  This note states automobile sales as being allowed.  I would also like to bring to your attention the areas in the front noted as A&M – per the legend those are agricultural and mechanical display areas.  Should I give history of what has taken place?  Dick Dumais – Do what you feel comfortable.  Bob Stewart – The notice of decision from the Planning Board in the application dated 9-17-04 states: “You are hereby notified that the Site Plan Review on the proposal for a full retail and rental center to include recreation vehicles and supplies (boats, 4 wheelers, snowmobiles, etc.), auto, tractors, antiques, custom furniture, household items, sporting goods and auto and boat detailing was reviewed by the Planning Board and approved with a majority vote by the Board at their meeting on September 13th, 2004.
Automobile sales is the one that is most important as it pertinent to the application before you tonight.  At the time in 2004 the Planning Board interpreted the zoning so that automobile sales was an appropriate use.  From that date on 9-17-04 until the notice of decision from the Planning Board dated 3-3-10, which states that sale of mechanical items, will not include automobiles.

Dick Dumais – Have you sold cars?  Scott Ellision – Yes.  I have sold several over the years at least a handful a year. 

Dick Dumais – The map is dated 7-10-09 revised 2-5-10.  Bob Stewart - This was done for the Planning Board March 10th meeting.  They asked for several conditions one of them being that retail sales would not to include the sales of automobiles.

Dick Dumais– Just wondering if there is anyone here to speak against this application?  No one present in the public against the application.

Lynn Walker – Do we know what was part of the 2004 regulations that would have not allowed this use?  Don Lucas – This is a new site plan as of March 10th before the Planning Board and this was not an allowed use so Mr. Ellision needs to come before the ZBA for a variance.  Bob Stewart – I went back to the 2004 permitted uses and there was no change to those uses at the March 2010 town meeting.  I’m not sure why the Planning Board decided in 2010 that this was not a permitted use.  

Bob Stewart – There were changes to the site plan as far as the way things were positioned on the lot around 07-10-09 and the Planning Board asked us to come in for a new site plan so subsequently we had several meetings from then to 3-3-10 and at that time they decided that automobile sales was not a permitted use.  At that point we applied to the ZBA for variance, to allow the sale of the automobiles on the lot.  There is no expansion just the same as he has done since 9-17-04.  I do explain in the application that his display has not exceeded three automobiles at any time.  It is part of his business and he has invested a certain amount of money and equipment into that portion of the business over the years as well as built up a client list.  Special conditions – this distinguishes it from other properties.  He has enjoyed the use and as far as I have researched there has been nothing in the record that there were any complaints about the sale of automobiles from town, municipal or state.  From my perspective, at the meeting with the Planning Board as they were going through the final review members were going through the ordinance and stated that automobile sales do not belong there so then it became a condition of the application that automobile sales were not to be part of the retail business.  I can go through application but I assume you have read it.  Dick Dumais – We have reviewed it, do you have more to add.  Bob Stewart – No.

Charles Stewart – If approved, besides space what would limit the sales?  Bob Stewart – If that becomes a concern this Board can limit the number of sales.  Don Lucas – I don’t believe the ZBA has the authority to put restrictions on the variance, only the Planning Board can.  Scott Ellision – The space is limited and have only been able to put 3 out there at one time.  Charles Stewart – One auto can become more and more.  Don Lucas – If he gets the variance, then he needs to go back before the Planning Board and they can decide on the number of automobiles that are allowed to be sold.  Lynn Walker – We can set a condition that they go back to the Planning Board.  Don Lucas – We don’t set conditions.  Lynn Walker – Then what sends them back to Planning Board?  Don Lucas – They need to have the site plan approved.  There was an error in 2004.  The Planning Board should not have allowed the automobile sales at that time.  They should have sent Mr. Ellision to the ZBA at that time so they have done a new site plan and now the Planning Board has sent them for a variance to sell automobiles.  The Planning Board approved the site plan without automobile sales so now he needs to have a variance, if approved then he will have to go back to the Planning Board and change his site plan.  The Planning Board will revisit the issue and discuss if there will be a limit on the number of automobiles sold.  Charles Stewart – The retail space includes other items which would help limit the number of automobiles.  Dick Dumais – How many people do you employee?  Scott Ellision – I have 7 right now.  Bob Stewart – That is for his entire business.  If this was approved by the Zoning Board, when we go back for our compliance hearing to the Planning Board, then we would discuss the variance.  

Dick Dumais – Linda Schmidt is now here.  She has read all the information.  Would you like her to be allowed to vote on your application?  Bob Stewart – That would be fine.  Just to reiterate we are asking for the sale of the automobiles but really for the continued use.  This is not a new use this is one that he has enjoyed since 2004.  Dick Dumais – Mr. Ellision has a reputation right now of selling autos.  Linda Schmidt – Was the use he was give by the Planning Board in 2004 in error or was he specifically granted that use.  Bob Stewart – It was part of the Notice of decision from 2004.  He was given the use by the Planning Board as an appropriate use but in March 2010, they felt it was not an appropriate use.  Scott Ellision – I put out one car a month.  It helps pay the bills.  Dick Dumais – Everyone’s fear is junkyards.  That is why the number of non-registered vehicles on a allowed lot is restricted.  Scott Ellision – The amount of vehicles I sell is not more then a regular homeowner who likes to dabble in it.  This may not be a problem if it was not on a commercial lot.  Bob Stewart – Just wanted to state that there is a track record here to as to the number of sales Mr. Ellision has done in the past.  Dick Dumais – I believe a variance runs with the lot so he could sell to someone that could convert the entire lot to automobile sales.  Bob Stewart – I think that would be a complete change of use and could not be done with this variance.  This is just a secondary use to his Yard Care business.  Scott Ellision –  A lot of the cars I sell are for my customers.  Charles Stewart – The concern would be that it does not turn into the road between Newport and Claremont with used car lots everywhere.  Scott Ellision – I only have so much square footage for displaying items.  Bob Stewart – I do believe that there is a provision here that allows you to put conditions on it by law.  

Dick Dumais – I just want to personally say the place looks nice.  Scott Ellision – Thank you.  We are making a lot of changes this year.  

Closed to public input at 6:46pm.

Dick Dumais – We will go through each criteria and take a vote, then make a decision at the end.

The variance will or will not be contrary to the public interest 

Dick Dumais – This has been going on for several years.  Don Lucas – It is a retail business in the commercial zone and I know that automobiles is not in the accepted uses but he has been doing this for several years.  This is a new site plan and because automobiles sales is not a listed use he needs a variance.  

Dick Dumais - All in favor of the variance not being contrary to the public interest.  Five members in favor of the variance not being contrary to the public interest.

The spirit of the ordinance and the master plan is or is not observed

Dick Dumais - Spirit is a hard thing to come up with.  It was at one time is it now.  Don Lucas – This is a retail business in the commercial zone.  If he was in the residential zone it would not be in the sprit.  Charles Stewart - There are other items being sold on the lot as well as automobiles.  

Dick Dumais – All in favor that the spirit of the ordinance and master plan is observed.  Five members in favor that the spirit of the ordinance and master plan are being observed.

Substantial justice would or would not be done

Don Lucas - In this case, because he has all ready been allowed to sell automobiles this would be justice.  

Dick Dumais – All in favor that substantial justice would be done.  Five members in favor that substantial justice would be done.  

Values of the surrounding properties are or are not diminished

Don Lucas  - I don’t see this as a change in use.  It would not diminish the values.

Dick Dumais – All in favor that granting the variance would not diminish the values of the surrounding properties.  Five members in favor that granting the variance would not diminish the values of the surrounding properties.

Literal enforcement of the provisions of the ordinance would or would not result in unnecessary hardship

Lynn Walker – He has been dependent upon the sales for sometime and this would be an unnecessary hardship.  

Dick Dumais – All in favor that by not granting the variance it would result in unnecessary hardship.  Five members in favor that by not granting the variance would result in an unnecessary hardship.

Don Lucas made a motion to grant the variance to allow the sales of automobiles to Scott’s Yard Care of New London on Map 11 Lot 44-1, seconded by Lynn Walker, all in favor.

Charles Stewart – So this goes back to the Planning Board and they will need to set any restrictions.

Dick Dumais – I will assign a case number and will send you an acceptance letter.

Pat Brown returned to the meeting.

5. OLD BUSINESS
Dick Dumais – I had a discussion with the Selectmen and the town has hired a Zoning Compliance Officer.  

I have also had discussions with the Attorney about applications.  Usually if someone comes to me with an application, I look at it in a timely manner and if I find that the application is not complete then I return it for completion.  Once the applicant returns it to us that is when I think the time frame should begin not the original application date.  But I have been told this is incorrect so I need to do further research on this.  Lynn Walker – Tracy doesn’t the Planning Board have a process where they review and accept the application as complete before hearing it.  Tracy Jordan – Yes, if it is not complete then they don’t continue with the hearing.  Lynn Walker – I have been to Planning Board meetings where at the time of the hearing they tell the applicant that the application is incomplete.  Dick Dumais – The process I have been following is in our procedures but there is an RSA that  talks about time frames and as soon as the application comes to the ZBA we have 30 days to have a hearing.  Linda Schmit – But on a complete application, correct?  Dick Dumais – That is my thought.  I plan to discuss this point with our new Zoning Compliance Officer.  Lynn Walker – Maybe there needs to be some paper that goes back with an incomplete application.  Charles Stewart - When I was chair, I reviewed the application and if there were missing items I would send a letter.  Dick Dumais – I have not looked up the RSA yet.  We would have to change our procedures if the Chairman cannot review the application for completeness.  I did not bring an application for an appeal before the Zoning Board at the end of last year because it was all ready passed the 30-day limit.  If we accept an application after the limit that would need a vote by the Zoning Board hearing the application.  Don Lucas – I don’t think we can do that that because it has to be within that 30-day timeframe.  Dick Dumais – The town attorney mentioned it should not be one person reviewing applications.  I should call for a meeting.  I need to review that further.  Pat Brown - If we have to meet then that is fine with me.  Lynn Walker – I would be fine if we need to meet all things that come before the Zoning Board.    

6. NEXT MEETING
The next organizational meeting TBD.

7. ADJOURNMENT
Don Lucas made a motion to adjourn the meeting, seconded by Charles Stewart, approved unanimously.  Meeting adjourned at 7:05pm.

Tracy Jordan

Zoning Board of Adjustment Secretary
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P.O. Box 487
E. Main Street

Bradford, NH 03221

(603) 938-2256 / Fax (603) 938-2255
March 24, 2010

Zoning Board of Adjustment
Town of Wilmot
Wilmot, NH

RE: Variance Request for Scott’s Yard Care of New London, LLC
Map 11 Lot 44-1
Dear board,

Enclosed is application for the above referenced application. Due to the change that was
approved by a vote of the Town in Amendment No. 8, regarding the change in the appeal
for a variance, I submit the enclosed application with the current change.

Please give me a call if this is not appropriate or if you have any questions.

Sincerely, m
b :

Robert C. Stewart, Jr.
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Town of Wilmot, NH
Zoning Board of Adjustment

VARIANCE APPLICATION FOR ZBA USE

Date Submitted: 3/24/10

Name of Applicants): Scott’s Yard Care of New London, LLC

Name of Property Owner (if different):

Authorized Agent:_Robert C. Stewart, Jr, RCS Designs, 603-938-2256

Applicant(s) Mailing Address:_29 Forest Acres Road, New London, NH 03257

Applicant(s) Home Telephone: 603-526-6560

Property Location:_ Lot 44-1, Ridgewood Drive, Wilmot, NH

Wilmot Tax Map# _11 _Lot# _44-1  Zone: Commercial District I

Please state proposed use of property:

Commercial- Full retail, vard care, landscaping. snow removal and other such uses as
approved by the Wilmot Planning Board per Notice of Decision dated:3/3/10 with a
continued use of the sale of automobiles, (not included in decision).

Please state present use of property:
All of the above listed.

Under which article and section of the Zoning ordinance is the variance requested:
Article# [T Section# V

For what purpose is the variance needed?

Under Sec. V_Uses (Commercial District) The sale of automobiles is not listed as a
permitted use.

Please provide a brief defense of the following criteria required in order for this
variance to be granted:
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continuation of a use approved to be appropriate by the Planning Board in a
Notice of Decision dated 9/13/09 for the original site plan. (see attached). The
applicant has sold refurbished and conditioned cars as well as occasional
consignment sales. The applicant has dedicated1/2 of his main business building
1o this use as well as an investment of $35,000 for support of this use. This
constitutes a vested interest as a result of the continued use for the past 5+ years.
By granting this variance it is in the public interest to protect the right of vested
interest for all property owners in the town. The use has not posed a threat to the
health, safety and general welfare of the community; it has not affected the value
of property in the town.

The spirit of the ordinance and the master plan is observed; The use of car sales
that is requested is an auxiliary use of this property. The amount of cars that have
been displayed by the applicant has not exceeded 3 at any one time since he was
oranted the use. The cars have been displayed in a designated area approved by
the Planning Board as “Retail Agricultural and Mechanical Display Area”(see
attached plan). In the spirit of the ordinance, where, owning to special conditions,
the Planning Board ruled it was in accordance with zoning by granting the use as
the business was established after the 9/13/04 Site Plan Review Decision, (see
attached). Since that time the owner has displayed and sold cars in accordance
with the previously approved site plan. The use poses no threat to the health,
safety. and general welfare of the town, and has been viewed as an appropriate
use on this property since the 9/13/04 decision of the Planning Board.

Substantial justice would be done; by allowing the applicant to continue the sale
of cars due to vested interest in this part of his business and the business that he
has established as the result of the town allowing the use for the past 5 years.

Values of the surrounding properties are not diminished; The property is located
in a commercial district. In the past S vears, to our knowledge, no abutter or
entity of the Town or State has raised the issue of the use diminishing the values
of the surrounding properties. Therefore, allowing the sale of cars to exist will
continue to have no effect on the surrounding properties.

Literal enforcement of the provisions of the ordinance would result in
unnecessary hardship. (1) For the purposes of this subparagraph, “unnecessary
hardship” means that, owing to special conditions of the property that distinguish
it from other properties in the area:

(A) No fair and substantial relationship exists between the general public
purposes of the ordinance provision and the specific application of that
provision to the property; and

(B) The proposed use is a reasonable one.
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properties in the area due to the Planning Board approving the use in 2004
specifically in it’s notice of decision and subsequently no entity of the Town
government or abutter challenging that use that the Planning Board believed
to be legal and appropriate at that time. The applicant exercised the right
granted by the Town on a continuous basis from the time of the 9/13/04
decision. Although the Planning Board’s interpretation of the ordinance at
that time is different than their 3/3/10 decision, no question has arisen since
regarding ordinance’s general purpose and its application to this particular parcel
of land. There as been no evidence that this use applied for is contrary to the
general purpose of the ordinance. The sales of cars as applied in this case is not
contrary to the promotion of the health, safety, and general welfare of the
community. The property is located in the commercial zone and the past use, of

car sales, as a part of the retail business had not been challenged as being an

inappropriate use and has not affected the values of property in the area or the
municipality.

The proposed use is a reasonable one. The owner of the property has had the
use of car sales as a part of his business for the past 5 vears. The owner has
invested in excess of $30,000 for tools and equipment for the preparation of
the cars to be sold as a normal course of the business, including tools. lift, tire
changer, compressor and an out building. This use as part of his business has
established a client base with many repeat customers. He has a vested interest
in this part of his business. From the time of the original site plan approval on
9/13/04 to the 3/3/10 site plan decision, no complaints from the public, town
government intervention or any other objection has been raised by any entity.
All of the above validates that this has been a reasonable use and should
continue as such.
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NOTICE OF DECISION - SITE PLAN REVIEW APPLICATION

You are hereby notified that the Site Plan Review on the proposal for a full retail and
rental center to include recreation vehicles and supplies (boats, 4 wheelers, snowmobiles,
etc.), auto, tractors, antiques, custom turniture, household items, sporting goods and auto

and boat delailing, submitted by:

Applicant Name: Scott Ellision (Scott’s Yard Care)
Address: Route 11
Tax Map/Lot: Map 11 Lot 44-1

Was reviewed by the Planning Board and approved with a majority vote by the Board at
their meeting on September 13% 2004.

Conditions:  Remove from the map the note that states proposed storage building with
: small office 10x20 retail and replace with 2 proposed parking spaces.
Add A&M (Agricultural & Mechanical) to the legend on the map.

Signed: /f(' A .{'I:,-\ Cs /j/éf,u/( (70
Chairman-of the Planning Bodrd

Date: _(;'L/j" /7 - (:)/_;—-

Cc: Planning Board File
Selectmen
Town Clerk/Tax Collector
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PLANNING BOARD TOWN OF WILMOT

Case No. SP 2010-0
Applicant — Scott’s Yard Car
Map 11 Lot 44-

On March 1%, 2010, after a duly-noticed public bearing, the Wilmot Planning Board voted 4 to -
to accept the Site Plan on property located on Route 11, Tax Map 44 Lot 1 with the following
conditions:

Review of the bridge to be sure it is properly constructed.

Review of the bridge access to the Town Road by the Town Road Agent.
The trailers are to be removed.

The other temporary structures are to be removed. -
Plantings-are to be done along the frontof the site,

One of the signs on the Route 11 side is to be moved.

Sale of mechanical items will not include automobiles.

Will need the approval letter from DES for reclamation of the wetlands when it is
completed

All items in this approval need to be completed by October 1 0f 2010.

Case No. SP 2010-01
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